City of Hewitt
Meeting Agenda/Packet Contents
Regular City Council Meeting
December 8, 2009

1. Callto Order
Pledge of Allegiance
3. Consent Agenda
1. Meeting Minutes November 10, 2009*
2. Financial Reports
1. Cash Balance Statement*
2. Claims List for Approval*
3. Accounts Receivable Report (Will be provided Tuesday)
4. Presenters, Requests and Complaints
5. Staff/Council Reports
1. Maintenance Report (Verbal)
2. Clerk's Report*
3. Mayor's Forum
6. Open Forum/Public Comment
7. Unfinished Business
1. Right-of-Way Ordinance* (Please bring your draft ordinance from October Council Pack)
8. New Business
1. Speed Limit
2. Energy Audits
3. Final 2010 Budget*
4. Final 2010 Property Tax Levy*

N

* Packet Content Item(s)



City of Hewitt
Meeting Minutes
Regular City Council Meeting of November 10, 2009

The Regular City Council Meeting of the'C'rty of Hewitt was called to order at 7:00 p.m. by Mayor Juanita Mitchell.
Pledge of Allegiance

Members Present: Mayor Juanita Mitchell, Alice Schweninger, Don FitzGerald and Jim Opelia. Councilman Johannes Marsland was not
present.

Others Present: Clerk/Treasurer Miriam A. Collom-Winters, Maintenance Operator Aaron Fore, News Reporter Karin Nauber, Julie
Bartylla, Diana Chromey, Eugene Schultz, Michael and Amber Dagen, Jeannette Meszaros, Jim Walker and Dave Templin.

Meeting Minutes: Motion to approve minutes of October 13, 2009 and October 29, 2009 by Don FitzGerald. Second by Alice
Schweninger. All in favor. Motion carried.

Financial Reports: Motion to refer to audit by Don FitzGerald. Second by Jim Opelia. Allin favor. Motion carried.

Purchase Order: Fire Department: Motion to approve purchase order request by Don FitzGerald. Second by Alice Schweninger. Allin
favor. Motion carried.

Presenters, Requests and Complaints: Micheal Dagen gave a brief presentation on behalf of the Hewitt Historical Society regarding a grant
to repair the Hewitt Museum. A request for the City to contribute $5,000.00 towards the funds was made. By motion of Don FitzGerald,
second by Jim Opelia and all voting members in favor of, Resolution #09-014 was adopted, committing to contribute $5,000.00 towards
to repair project in the event the grant is received. Alice Schweninger abstained from voting, due to a possible conflict of interest.

Dave Templin requested that Council give permission to allow the Senior Citizens to purchase a water heater for the Senior Citizens
Center. After clarifying and ensuring that the Senior Citizens would not ask for reimbursement from the City, Don FitzGerald made a
motion “we allow the Senior Citizens to purchase a water heater.” Second by Alice Schweninger. Allin favor. Motion carried.
Maintenance Report: Aaron Fore inquired as to what Council wanted done as far as the back-up generator repairs. The estimated cost of
the repairs for parts and labor would be between $3500 and $4000. After a discussion, Don FitzGerald made a motion “we approve the
repairs for up to $3500.” Second by Jim Opelia. Allin favor. Motion carried.

No clerks report.

Committee Reports: Building Committee: Shop/Office building is done.

Mayor's Forum: Mayor Juanita Mitchell thanked everyone for their work on the City office/shop building.

Unfinished business: Right-of-Way Ordinance: Motion to table until next meeting by Don FitzGerald. Second by Jim Opelia. Allin favor.
Motion carried.

New Business: Wolf Lake Donation: Motion “we approve donation from Wolf Lake to Santa Clause” by Don FitzGerald. Second by
Mayor Juanita Mitchell. Allin favor. Motion carried.

Denim and Diamonds Liquor License Renewal: Motion “we approve Denim and Diamonds License upon payment” by Don FltzGeraId
Second by Jim Opelia. All in favor. Motion carried.

Snow Plow Operator Position: Motion “we accept Adam Templin for the snowplow position” by Don FitzGerald. Second by Jim Opelia.



N

Allin favor. Motion carried.
Alice Schweninger stated that Terry Melzer would still be willing to do back-up plowing for $10/hour if needed.

Motion to close meeting at 7:36 to discuss employee wages by Don FitzGerald. Second by Jim Opelia. Allin favor. Motion carried.

e b Closed Sessign***#¥*¥isrirsirkiitibrtitihitibtibriritirrirttriiiity

Meeting reopened at 8:11 pm.

Motion to “Give Aaron Fore a pay raise of [to] $12.00 per hour effective November 1, 2009" by Don FitzGerald. Second by Jim Opelia.
Allin favor. Motion carried.

Motion we “offer Adam Templin plow truck driver and assistant to maintenance operator at $9 per hour for at least 10 hours per week
plus snowplowing” by Don FitzGerald. Second by Jim Opelia. Allin favor. Motion carried.

Discussion of maintenance employee job titles: Aaron Fore will be Lead Maintenance Operator and Adam Templin will be Maintenance
Operator.

Motion to adjourn at 8:14 p.m. by Don FitzGerald. Second by Jim Opelia. Allin favor. Motion carried. Meeting adjourned.



City of Hewitt

As of 12/02/2009
t\\/scal Year:2009

Name of Fund

General Fund

Fire Department Fund
FD Capital Fund
Charitable/Park Fund
Sewer Debt Service Fund
DEED housing grant
Woater Operations Fund
Sewer Operations Fund
Petty Cash

Total

Cash Balance Statement

Beginning
Balance
$65,004.55
$28,704.01
$5,000.00
$8,203.05
$15,198.44
$0.00
($9,634.00)
$4,358.08
($109.02)

$116,725.11

Total
Receipts
$78,376.82
$18,351.00
$6,496.58
$1,323.45
$15,276.59
$0.00
$40,652.63
$12,531.16
$226.02

$173,234.25

Page 1

Total

Disbursements

$131,725.28
$20,5629.22
$0.00
$4,142.02
$20,500.00
$0.00
$31,923.38
$18,908.91
$15.91

$227,744.72

12/02/2009

Ending
Balance
$11,656.09
$26,525.79
$11,496.58
$5,384.48
$9,975.03
$0.00
($904.75)
($2,019.67)
$101.09

$62,214.64
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Clerks Report
December §, 2009

Uith the end of the year quickly approaching and the begiming of a new year right pon us, & tine to complete. all of the. year-ending financial
reports, This will require me to be i the office for exta houss orer the next fow weeks. The 2007 financial reports wil be inclided with the
January meeting,

1 wag receitly notifled that; as a condition of the City's Bond Agreement, an annual independent audkt wa to be sibmitted to fimesota Public
Tacilities Authority to day in compliance with the terms of the agreement, | called to diccuge this with Mg Stere | aFontaine of Mymesota Public
Tacilibies Authordty, | submitted a request to waire the financial reporting requiements; and provide our annual State Audit-to NPFER, as an
alerative, due to financial reasons, 1 poke with My Latontaine on December 1, 2007 He stated that ac far as he i concemed &' a "done. deal",
We just hawe to wait for the JPFA-to send a copy of an udated agreement, reflecting the change in financial reporting requirements, for council
approwal, This change will save the City a signéficant amount: of money;

e have received a letter from Thomas and feannette Meszaros' Attomey; reqarding a property encroachment, After discuscing the letter with
Hayor Mitchell, we have referred the e to our Attomey, Upon the advice of Atbomey Caridle, this matter will be discucsed b the Reqular
Council Neebing & January, after some further rescarch has been completed

1 would like to request council approval to take one hour off of work on Nonday, December 14 2009, | would ke to leawe ab noon, 1 would make
up the time, the following day, coming in an hour early on Tuesday,

! want o thank Council for all they have done this past year; and wish ereryone. « very Happy Holiday Ceacon,

Respectfilly
Myiam A Collom-tjinters
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Miriam,
Tracie forwarded your e-mail to my attention for response.
Here are links to various league written materials relating to right-of-way ordinances:

Do You Know What's In Your Right-of-Way? {(
http://www.Imc.org/media/document/1/doyouknowwhatsinyourrightofway.pdf )

Right-of-Way Issues: When is the City Responsible? {
http://www.Imc.org/media/document/1/rightofwayissues.pdf )

New Utility Marking Rule { http://www.Imc.org/media/document/1/newutilitymarkingrule.pdf )

Model Right-Of-Way Ordinance { http://www.Imc.org/media/document/1/modelrowordinance.pdf )

A right-of-way ordinance is important because it provides a city with the ability to control what goes on in the
right-of-way. Without such an ordinance, a city generally has no law in ordinance to cover both the many
activities that can occur in right-of-way, and the permanent and temporary structures that can occupy the right-
of-way. Among the topics that cities generally have an interest in addressing are mailboxes, trees,
encroachments, private utility lines, and the work of contractors.

Specifically as to contractors working in the city right-of-way, if something goes wrong and injury or accident
were to occur, the city could face potential liability. Also contractors may damage public infrastructure, or leave
behind an unsafe condition that becomes the city’s problem to fix. Both for liability concerns and to protect
public infrastructure, cities have an interest in making sure that contractors working in the right-of-way are
insured. Many cities have a registration and/or permitting process under their right-of-way ordinance to make
sure contractors are insured. A permif process can place conditions on the work for public safety reasons and
establish procedures for patching and restoration. The second memo above, When Is the City Responsible, has
a good description of liability concerns and registration or permitting process.

The need for a right-of-way ordinance changed dramatically in 2005 when the Minnesota Office of Pipeline
Safety (MnOPS) promuigated news rules imposing on cities a duty to maintain and provide information about
the location of private water and sewer laterals located within the right-of-way. This obligation covers all
service laterals installed after December 31, 2005. To meet the obligation cities must develop a system to
manage those installing facilities in the right-of-way, requiring installers to provide information on the location
of facilities installed. Without a right-of-way ordinance, I'm not sure how a city would meet this obligation.
Please see the third document above for more discussion of the pipeline safety rules requiring city to maintain
information as to lateral location.

I hope this information is useful. Please feel free to call me at 651-281-1247 to discuss. Also, you may wish to
touch base with LMCIT Risk Management Attorney Chris Smith, as he has expertise in liability concerns and
right-of-way issues, having authored some of the materials above.

This information is provided for general purposes and is not intended as specific legal advice. Please consult
the city attorney for specific legal advice.

Thanks for contacting the League,
Jed

Jed Burkett | Land Use Loss Control Attorney
Tel: (651) 281-1247 | Fax: (651) 215-4140
jburkett@Imc.org | www.Imc.org
League of Minnesota Cities Insurance Trust

145 University Ave. West | St. Paul, MN 55103

Connecting & Innovating since 1913
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RISK MANAGEMENT INFORMATION

DO YOU KNOW WHAT’S IN YOUR RIGHT-OF-WAY?

Introduction
Cities have a duty to manage rights-of-way in a safe and

fiscally responsible manner. The management of rights-of way Learn More
involves complex interrelationships among all levels of Read more about street
government and the private sector. It involves planning, ' maintenance policies in:

technical, engineering, construction, and maintenance issues.
This memo is not meant to be a comprehensive discussion of all
right-of-way issues. Rather, it is meant to highlight some
important issues that cities should think about when managing It’s available at www.Imc.org.
and maintaining their rights-of-way.

Why Should You Have Street
Maintenance Policies?

Right-of-way definition
The dictionary defines a “right-of-way” as: (1) the right to pass across the lands of another; (2)
land, property or interests therein, usually in a strip, acquired or devoted to build facilities such as
roads, railroads or utility facilities.

N
As it relates to cities, a right-of-way is typically an area on the side of a street. The city has an
interest in managing and maintaining the right-of-way to ensure the safe travel of pedestrians and
vehicles, as well as the efficient use of the right-of-way for necessary infrastructure such as sewer
and water lines and other utilities. The use of a right-of-way by a city is known as a public right-
of-way.

Private right-of-way

In addition to public rights-of-way managed and maintained by cities, there are private rights-of-
way. A private right-of-way is a land usage right acquired by a private company such as a
telecommunications company or a utility. The right to use the land is usually acquired by an
easement. This private right to use the right-of-way must not interfere with the primary purpose of
the road. Although private utilities in the right-of-way are not owned by the city, the city can and
should adopt policies and regulations governing how rights-of-way can be used.

Who owns the right-of-way?

A property owner typically owns the property to the middle of a platted street. The right-of-way is
the right to use the property. It is not an ownership interest. This does not mean, however, that a
property owner can do anything he or she wants with their property. Just as zoning regulations
regulate what a property owner can build, a city can regulate what happens in the right-of-way.

This material is provided as general information and is not a substitute for iegal advice.
Consult your attorney for advice concerning specific situations.

LEAGUE OF MINNESOTA CITIES 145 UNIVERSITY AVE, WEST PHONE: (651) 281-1200  Fax: (651) 281-1298
INSURANCE TRUST ST. PAUL, MN 55103-2044  TOLL FREE: (800) 925-1122  WEB: WWW.LMC.ORG



Thus, when thinking about rights-of-way, it is important to distinguish between ownership of the
property and the enforcement of rules and regulations. If a city enforces unreasonable rules or
takes some unreasonable action in the right-of-way, a court may consider the city’s actions to be a
taking of a person’s property requiring just compensation. For example, if a city cuts down a tree
on private property that is overhanging the right-of-way, it could be a compensable taking that
requires the city to pay the property owner

What are the landowner’s rights?

A landowner may use one-half of the roadway in any manner compatible with public’s right to
travel over the land. For example, a property owner can plant a tree in the right-of-way, assuming
there is no city ordinance prohibiting such action. The property owner may not, however, plant the
tree in the street, even though the property owner owns the land to the middle of the street. A tree
in the street would clearly interfere with the public’s right to use the street. So what could the city
do if there was a tree or other encroachment interfering with public use? The Minnesota Supreme
Court has ruled that cities have the right to remove an encroachment if there is a clear obstruction
that interferes with the public’s use of the road. Moreover, the city will not be held liable for any

damages to the property owner for removing the obstruction. See Foote v. City of Crosby, 306
N.W.2d 883, 885 (Minn. 1981).

What'’s in a public right-of-way?

Many types of facilities can be found both above and below ground in a typical city’s rights-of-
way. All of these structures are important and need to be managed. Examples include street
lighting, traffic control devices, signage, sidewalks, curbs and gutters, storm drains, trees, fences,
retaining walls, mailboxes, landscaping, irrigation lines and sprinkler heads, fire hydrants,
newspaper boxes, water and sewer lines, electric and gas lines, transformers, railroad signals, cable
television, poles and towers, and antennas.

Managing the right-of-way

A city or other local unit of government is the recognized entity responsible to manage and
maintain local rights-of-way. Governmental control is necessary to ensure the safe and efficient
use of rights-of-way, to plan for community needs, and to provide public services. Proper
management requires both long-range planning and day-to-day monitoring.

Ordinances

Ordinances are local laws enacted by the city council. A city

council may pass ordinances regulating the right-of-way. For Ordinances
example, a city may regulate the placement of facilities in a

right-of-way such as mailboxes, trees, landscaping, and fences. The League of Minnesota Cities

A city also could prohibit conduct in the right-of-way such as and the City Engineers Association
cutting down trees. Setting standards through an ordinance or of Minnesota developed a Model
policy helps to show that a city used due care when performing Right-of-Way Ordinance. It's
work in the right-of-way. In addition, a city can impose available at www.Imc.org.

reasonable standards through an ordinance. For example, a city
might require mailboxes meet a certain standard either in construction or placement. If the city

damaged a mailbox that does not meet the standards, a city would have a strong argument that it
was not negligent. The city could also limit its damages through the ordinance. For example, by



requiring simple, non-decorative mailboxes, a city would probably not be liable for the expense of
replacing a fancy, custom-made mailbox.

Permits

A permit process usually is established by city ordinance. A permit essentially is an agreement
between a city and an applicant whereby permission is given to perform a specific act in the right-
of-way, on the assurance it will be done according to applicable standards. A right-of-way permit
system is a useful administrative tool that helps to maintain the integrity of public works facilities
and enhance coordination among users of public rights-of-way. The premise is that nothing should
be constructed, altered or installed, and no uses established or changes made within the right-of-
way unless a permit is secured. The city also could require the applicant to have insurance in case
something goes wrong. Permits should be required for all construction in public rights-of-way to
protect against damage and unsafe conditions, ensure proper placements and operations, provide
access to underground facilities, guarantee that all work is done in accordance with applicable
standards, and control encroachments. The permit process must be in compliance with all
applicable laws, ordinances, codes, and rules.

Utility notification

In order to promote safety, protect vital services, and minimize disruption to the public during
construction, the permit process needs to be coordinated with the utility notification process.
Knowing where an excavation is to take place and when it is to occur are vital to the management
of rights-of-way.

City liability

When a person is injured or property is damaged in a right-of-way, there is a potential the city
could be held liable. Generally, a city will be held negligent if it violates its duty to use reasonable
or due care. What constitutes due care will depend on the specific facts. Below are several
examples of potentially negligent conduct:

= Example A. A city snow plow hits and damages a property owner’s mailbox. Is the city liable?
It depends. More often than not, a city will be liable if the snowplow hits the mailbox. If the
city could show that the mailbox was not set back a required distance from the edge of the
street, however, it would support a city’s argument that it was not negligent.

* Example B. A city employee cuts down a tree that a property owner planted in the right-of-
way. Is the city responsible for the value of the tree? It depends. If the tree clearly encroached
on the right-of-way and it was reasonably necessary for the city to cut down the trees to install
sewer lines or for public safety reasons, the city would not be liable.

= Example C. A city employee cuts down a tree that a property owner planted because some of
the tree’s branches overhang a stop sign. Is the city responsible for the value of the tree?
Probably. It likely was not reasonable for the city to cut down the tree. The city probably could
have used less invasive means such as trimming the tree. The city likely would be responsible
for replacing the tree or paying damages to the property owner.
















































